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negative respecting the allegations of the complaint. In the course of a very 
able and carefully reasoned opinion it is decided that while the defense of 
contributory negligence is substantially a defense in confession and avoid- 
ance, and hence must be pleaded to be available, the defense that the plain- 
tiff's negligence was the exclusive cause of the injury confesses nothing, but 
goes wholly to defeat the case made by the complaint, and hence may be 
proved without being pleaded. 

In spite of the logical soundness of this view, it has not always been 
adhered to. Thus in Western Union Telegraph Co. v. Jeanes (1895), 88 
Tex. 230, 3I S. W. I86, the defendant alleged that the plaintiff's "injuries 
were caused directly and proximately by plaintiff's own negligence," and the 
court held that this was sufficient to admit proof of contributory negligence. 

Upon the further question as to whether, in any event, a general aver- 
ment of contributory negligence is sufficient, there is much difference of 
authority. In Kentucky it has been held that such an averment is sufficient, 
and the facts constituting the contributory negligence need not be averred. 
Chesapeake & Ohio Ry. Co. v. Smith (1897), IOI Ky. 104, 42 S. W. 538. 
The same rule obtains in South Carolina as the common practice in the 
State courts, but the United States Circuit Court for that district has refused 
to approve the practice, and in the recent case of Mclnerney v. Virginia- 
Carolina Chemical Co. (I902), ii8 Fed. 653, sustained a motion to make such 
an answer more definite and certain. A similar motion was held to be 
proper in Price v. Water Co. (1897), 58 Kan. 551, 50 Pac. 450. On principle 
this view appears to be correct. 

PRESUMPTIONS AS TO DELIVERY OF DEEDS.-It goes without saying that the 
intent is the vital thing in connection with the matter of delivery. But the 
presence in the mind of the grantor of an intent to deliver is ineffectual 
unless he has evidenced that intent by some act or acts that the law recog- 
nizes as sufficient to indicate that he has parted with the legal control of 
the instrument. It follows, then, that in every case involving the question of 
delivery, the facts assume a controlling importance, and that, in a way, each 
case must stand by itself, and be decided by the application of a few general 
principles to its particular facts. But there are certain facts and circum- 
stances which, though not in themselves controlling upon the question of 
delivery, give rise to presumptions of importance in connection with that 
question. For example, where a duly executed deed is in the hands of the 
grantee named therein, a strong presumption arises that the deed has been 
delivered, and this presumption will be overcome only by clear and con- 
vincing evidence. Inman v. Swearingen, 198 Ill. 437, 440, 64 N. E. Rep. 
III2. (See, also, Butrick v. Tilton, 141 Mass. 93, 6 N. B. Rep. 563; Hatha- 
way v. Cass, 84 Minn. 192, 87 N. W. Rep. 6IO; McGee v. Allison, 94 Iowa, 
527, 53I, 63 N. W. Rep. 322.) And in the absence of proof of an under- 

standing that a deed is to be delivered at a particular time or some other 
evidence as to the intention of the parties as to the time of the delivery, a 
presumption arises of a delivery on the day of its date. Atlantic City v. New 
Auditorium Pier Co., 63 N. J. Eq. 644, 667. So if a deed is recorded by a 
grantor, a presumption of delivery is raised. Luckhart v. Luckhart, 120 
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NOTE AND COMMENT 

Iowa, 248, 94 N. W. Rep. 461; see, also, Hilderbrand v. Willig, 64 N. J. Eq. 
249, 255. But this is a presumption of fact simply that may be overcome by 
other evidence showing, as a matter of fact, that there was no delivery. 
Thus, where the evidence tended strongly to show that no consideration was 
paid, that the grantor placed the deed on record himself, the grantee having 
no knowledge of its execution or recording at the time, and never having 
had possession of the deed, it was held that the presumption of delivery 
arising from the recording was overcome. Smith v. Smith, II6 Wis. 570. 
No presumption of delivery arises from the acknowledgment of a deed. 
Tarlton v. Griggs, 13I N. C. 216, 223, 224. 

A valid delivery of a deed may be made through the instrumentality of a 
third person. The courts very generally hold that if a grantor has 
placed his deed in the hands of a third person with directions to him 
to deliver it to the grantee named therein upon his [the grantor's] 
death, intending thereby to release all legal control over the instrument 
and to make the act and directions a delivery, he has thus made a 
valid and effective delivery. The following are some of the most recent 
cases that so hold: Bogan v. Swearingen, 199 Ill. 454, 65 N. E. Rep. 426; 
Oliver v. Wilhite, 201 Ill. 552, 66 N. E. Rep. 837; Marshall v. Hartzfelt, 98 
Mo. App. 178, 7I S. W. Rep. I06I; Diefendorf v. Diefendorf, 132 N. Y. ioo, 
30 N. E. Rep. 375; Brown v. Westerfield, 47 Neb. 399, 66 N. W. Rep. 439, 
53 Am. St. Rep. 532 and note; Ruiz v. Dow, 113 Cal. 490, 45 Pac. Rep. 867; 
Stout v. Rayl, I46 Ind. 379, 45 N. E. Rep. 515; Dettmer v. Behrens, Io6 Iowa, 
585, 76 N. W. Rep, 853, 68 Am. St. Rep. 326; Meech v. Wilder, 130 Mich. 
29, 89 N. W. Rep. 556; Martin v. Flaharty, 13 Mont. 96, 32 Pac. Rep. 287, 40 
Am. St. Rep. 415, 19 L. R. A. 242. But if the right to recall the deed is 
retained by the grantor who has placed it in the hands of a third person 
with directions to deliver it to the grantee, the delivery is not good. See 
Johnson v. Johnson, 24 R. I. 571; Tarlton v. Griggs, 131 N. C. 216. And in 
a very recent case the Supreme Court of Michigan, following the Supreme 
Court of Iowa and of Ohio, while recognizing the doctrine that if a deed is 
delivered by the grantor to the grantee the presumption arises that it is for 
the grantee's use, holds that if the deed is given to an intermediary for the 
grantee, no such presumption will arise. Thomas, Jr. v. Sullivan (Mich. 
Sup. Court Nov. 29, 1904), IOI N. W. Rep. 528. "The rule is well 
settled," says the court, "that if a deed is delivered by the grantor to the 
grantee, the presumption arises that it is for his use, but if it is handed to a 
stranger, there is no such presumption, for the delivering to the stranger may 
have been by mistake or for safe-keeping simply, or for some other purpose 
wholly independent of an intent to transfer the estate." Where the delivery 
is made through the instrumentality of a third person, then, there is no pre- 
sumption to which the grantee can appeal, but the facts and circumstances 
attending the transaction must be shown, and if the delivery is to be sus- 
tained, they must be such as to indicate a release of legal control over the 
instrument by the grantor and an intention on his part that the deed should 
be delivered by the custodian to the grantee and that the passing of title 
should be consummated thereby. 
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